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Indiana Supreme Court -

FOUNDATIONS OF EAST CHICAGO,
INC.,

Court of Appeals Cause No.
49A02-0711-CV-987

Appellant (Plaintiff below),
Marion Superior Court Cause No.

V. 49D13-0705-PL-19348

CITY OF EAST CHICAGO, et al.,
Appellees (Defendants below).

ORDER STRIKING AMICUS CURIAE BRIEF
FILED BY THE INDIANA GAMING COMMISSION

This appeal involves a challenge by Appellant Foundations of East Chicago, Inc. to
legislation that allowed the City of East Chicago to select recipients of economic development
funding provided by ariverboat casino. Appellant filed a petition to transfer jurisdiction on May 28,
2009. That same day, the Indiana Gaming Commission, represented by attorneys from Hill,
Fulwider, McDowell, Funk & Matthews, moved for leave to appear in this appeal as an amicus
curiae, indicating that the Commission was substantively aligned with Appellant to the extent that
Appellant asserts that the Court of Appeals usurped the Commission’s regulatory authority over local
development agreements, but not to any other issue identified on transfer.

Addressing what appeared to be a fairly ordinary request, our order of June 2, 2009 allowed
the Commission to appear as amicus curiae and file an amicus brief. The Attorney General, who
represents the State of Indiana as an appellee, however, had intended to file a response objecting to
the request, and after entry of our June 2 order, the Attorney General moved to strike the amicus
brief. That motion will be treated as a motion to reconsider our June 2, 2009 order. See Appellate
Rules 34(B) & (C).

The State, by the Attorney General, moved to strike the amicus brief on grounds that as a
state agency, the Commission was required to obtain permission from the Attorney General before
hiring outside counsel. See Ind. Code § 4-6-5-3 (providing that no state agency is allowed to hire an
attorney without the written consent of the attorney general); Ind. Code § 4-6-2-1 (specifying that the
attorney general has responsibility for representing the state and its agencies); State ex rel. Sendak v.
Marion Co. Superior Court, 373 N.E.2d 145, 149 (Ind. 1978) (same). The Attorney General asserts
it has not given permission to hire outside counsel in this appeal.

The Commission and Appellant separately responded to the motion to strike, asserting that
the Commission had obtained the Attorney General’s permission to retain outside counsel, and that
in any event, separate counsel is appropriate because the Commission favors our granting transfer to
address regulatory issues, but the State favors our denying transfer and thus leaving in place the



Court of Appeals decision that a statutory scheme is constitutional.

All sides do agree that the Commission was originally named a defendant in this case, and
that after the Attorney General appeared on behalf of the Commission in the trial court, Appellant
filed a stipulation of dismissal pursuant to Trial Rule 41(A) on or about September 12, 2007. (Mem.
in Support of Mot. to Strike, tab 3.) This information was not recited in the Commission’s motion
for leave to appear as an amicus curiae in this appeal.

The Court has considered in conference the pending motions and the responses. Appellate
Rule 17 specifies that a party of record in the trial court shall be a party on appeal. Whether this rule
necessarily applies when the party was dismissed by stipulation before any judgment was entered, we
do not decide. As for who might represent whom in this appeal and what issues might be argued on
transfer, we conclude that the Commission should not have been allowed to appear as an amicus
curiae after all.

Accordingly, the motion to strike is GRANTED. The Clerk is directed to collect all copies of
the Amicus Curiae Brief Of The Indiana Gaming Commission In Support Of Petition To Transfer
that bears a filing date of May 28, 2009, bind them together with a rubber band and place a copy of
this order with the stricken briefs.

The Clerk is directed to send copies of this order to all counsel of record.

4N
Done at Indianapolis, Indiana, this 20 day of June, 2009.
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Randall T. Shepard !
Chief Justice of Indiana

All Justices concur.





