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ISSUE PRESENTED FOR REVIEW 

On A L I ~ L W  10. 3009 the Incliana Supreme Court issued an order for counsel for 

the parties to file supplemental briefs based on its stated interest in the Appellant's 

contention that the trial court abused its discretion in relying on scoring models. 

specifically the LSlR and SASSI. in detcrn~ining the sentence of Anthony blalenchik. At 

that time. the Court invited amicuscuriae participation. 

Appellant Mnlenchik contends, pursuant to Rhodes v. State, 986 N.E.2d 1193 

(1nd.Ct.App. 2008) that use of such scoring models is improper as a matter of law. 

Malenchik fi l~~hel- contends that use of these tests to sentence is improper for the 

following reasons: 

1. Reliance 011 authority of Rhodes. 

2. The tests are subjective and not reliable. 
. . 

3. The tests are not designed to aid in sentencing and are not relevant. 

4. The test results duplicate other factors. which the trial court is already bound to 

consider. 

5 .  The elements of the tests are discriminatory. 

6. Reliance 011 the tests in this circumstance denies the appellant the right to 

cross-examine and the right to effective use of counsel. 

7. The use of scoring models conflicts with the Indiarx Co!:stitution. ,4r?icle I. 

Section 18. and is contrary to the spirit of the section that demands reformation. 

The tests themselves do not contain any acknowledgment of factors favoring 

reformation. 



8. The use of scoring models invades tlie province of the trial judge. diminishes 

the judge's responsibility. and denies i n  part the clefendant the oppol-tunit? to be 

~ ~ 1 1 t ~ ' i l ~ e d  by an rlccted ji~dgt.. 

9. Tile acceptance of scoring models may have an adverse f~~ndamental eflkct 011 

sentencing and is contrary to Indiana's established sentencing scheme. which 

provides for broad discretion by competent local trial judges deciding sentences 

within a broad statutory range for each level of felony. 

10. Acceptance of scoring models may serve to limit appellate revie\hr, as 

described in Cardwell v. State, 895 N.E.2d 12 19 (Ind.2008). 

STATEMENT OF THE CASE 

Your appellant, Anthony Malenchik. plead guilty on November 17. 2008 to a 

class D felony. Receiving Stolen Property. ' He .\vaived jury trial on a count of Habitual 

Offender and the court found him guilty of having co~nmitted two prior unrelated.class D 

felony thefts. 

Anthony was sentenced on December 9. 2008. He received tlie n~axinium three- 

).ear scntence on tlie theft, followed b). a consecutive three year sentence on the habitual 

count. He received six years out of a possible seven and one-half years he had faced. 

Four years were ordered executed and two years were suspended to probation. (See 

Sentencing Order, Appellant's original brief p. 2-4 also see Appellant's Appendis at 70- 

71). 

Antlionq appealed the sentence. and the Court of Appeals affirmed in an 

unpublished opinion on June 5 ,  2009: 79A02-0902-CR-00103. The Indiana Supreme 

Court granted transfer on August 10. 2009. At that time this Court invited amicus curiae 



participation. 'To date. the Indiana Bar Association. Criminal Justice and Appellate 

Practice Section. the Indiana Public Deftndri. Counsel. and the indiana Public Detnder 

have appeared to generally align kbith Malenchik. The Indiana Judicial Center and the 

Indiana Prosecuting Attorneys Council have also appeared. 

This Court has scheduled oral arguments for October 22.2009. 

Your Appellant has filed with this brief a Motion to Supplement the Record to 

include in his green appendix an LSiR forni, defendant's LSIR and SASS1 uorksheets. 

and tlie LSIR training manual. 

STATEMENT OF THE FACTS 

Anthony Malenchik was sentenced Uecember 9. 2008 to six years in the 

Department of Corrections with four years executed. We was sentenced for a class D 

felon).. Receiving Stolen Property, bhic.1'1 property was a television set. of a woman with 

whom he and 11is mother once resided. That sentence was three years. His sentence was 

then enhanced b? three years. consecutive. for a Habitual OSknder count that alleged two 

prior unrelated class D felony theft convictions. Anthony did have a criminal 11isto1-y. 

(See Appellant's Green Appendix. original and suppleniental pages 3-5) He \bas age 

twenty (20) at sentencing. I-Ie had good faniily support, a pregnant fiance. and a good 

probability of eniploy~nent. (See sentencing hearing. Appellant's Appendix at 36-38) 

The entire pre-sentence investigation report submitted to tlie parties and the court is 

contained in tlie original ,4ppellant's Green Appendix. 

Prior to sentencing. the Tippecanoe County Probation Departnient conducted a 

Level of Servicc Inventory - Revised (LSIR) and Substance Abuse Subtle Screening 

Inventory (SASSI-3) on Anthony. The score sheets or ~orksl ieets  \\ere not provided iri 



the PSI report. The report states (Appellant's Green Appendix at 8) as to the SASSI. 

'-.The del'sndant conipleted a SASSI on 13-3-08. '1-11s SASS1 indicates that the defendant 

lias high probability of haying a Substance Dependence Disorder." 1'he SASSI trio- 

page \corksheet is included in Appellant's Supplemental Grew Appendix. which thc 

appellant has filed with his blotion to Supplement the Record. This test appears to be a 

6 7  question. all true or false form, u h i c l ~  is then scored, and the result is either High 

Probability or Low Probability of having a Substance Dependence Disorde~.. There is no 

other reference or explanation of &hat this means contained in the PSI report. 

Anthony was also administered the LSIR before sentencing. According to the 

probation officer. lie scored 41, into the High RisktlYeeds Category. 'I he brief description 

of the findings inconipasses two paragraphs, (Appellant's Green Appendix at 8). Again, 

neither the worksheets nor training manual were submitted by probation. and are the 

subject of the Appellant's Motion to Supplement the Record. 

SUMMARY OF ARGUMENT 

Your appellant relies on Rhodes v. State. 896 N.E.2d 11  93 (Ind.Ct.App.2008) and 

has s~~nimarized additional contentions under Jssue Presented for Review. 

ARGUMENT 

It is first important to note why this issue applies to Malenchik at bar. Malencliik 

takes issue with the Court of Appeals holding that Judge Meade made only a passing 

reference to the test scores and did not rely upon thcm in crafting his sentence. Judge 

Meade stated, "All of this is based upon the character, risk of recidivism. which is quite 

high according to the LSI-R and SASSI." (.4ppellant's Appendix at 67) The judge was in 

effect conveying here his reason for the imposition of the sentence. The court did 11a\,e a 



meaningful dialogue with Anthony. This dialogue &as cll~oted estensi\.ely in tlie opinion 

belo\\.. As the opinion belo\\- states. tlie trial court made t~1.o refcrenccs to the scoring 

nlodels. Your appellant contends tl~al these rekrences uxre more than passing 

meaningless comments. Your appellant conlends that the entire dialogue should be read 

as a wl~ole. and that the references to the scoring models cannot be discounted simply 

because the judge also addressed other fictors. If the trial court did not rely on the 

models. then i t  L\.\-ould not have mentioned them. or made it clear that the models were not 

used in detern~ining the sentence. 

Rhodcs v. State. 896 N.E.2d 1 193 (1nd.Ct.App. 2008) is good law. Rhodes states, 

"The use of a standardized scoring model. such as the LSI- 
R, i~ndercuts the trial court's responsibility to craft an 
appropriate, individualized sentence. Relying upon a sum 
of nirmbers purportedly derived fro111 objective data cannot 
serve as a substitute for an independent and thoughtfi~l 
evaluation of the evidence presented for consideration. As 
our Supreme Court rccently noted in discussing the 
appellate review of sentences. "[alny effort to forte a 
sentence to result from some algorithm based on the 
number and definition of crirnes and various consequences 
removes the ability of the trial judge to ameliorate the 
inevitable ~ulfairness a mindless forniula soinetinles 
produces." C ' L I ~ L ~ ~ V I I  l J  SILIIC. N9j !V. E . _ ~ L /  121 9, 2008 Ind. 
LCSI.I. 1049, *I 2, 2008 W'L 486829 9 (Itid. I\'OII. 12, 2008). 
l'herefore. it is an abuse of discretion to rely on scoring 
models to determine a sentence." 

In Mr. Rhodes brief to tlie Court of Appeals, Ile rightly cited authority describing the 

LSIR. In State v. Lichti. 827 N.E.2d 82 (1nd.Ct.App. 2005), the court described the LSIR 

as a report used by [he probation department as a tool to enhance pre-sentence reports. 

and it measures predictors of criminal conduct, including anti-social attitude, anti-social 



associates. anti-social personality. a l~istory of anti-social and problematic behavior. and 

difiiculties at home. school. nork. and leisure. The 1,iohti court \Lent on to recognize that 

the trial court nas  \\ell able to determine the sentence without help from the LSIK. and 

even a positive 1,SIR ~ o u l d  not likely ha\e changed the court's sentence. 

Sin~ilarlq. the court in the Banks \ .  State. 841 N.E.Zii 654 (Ind.Ct.App.2006) uas 

relatively unimpressed with the LSIR. That decision approved the trial court's disregard 

of the ]OM. LSIR score because it  was '-after all, merely a prediction of future behavior". 

and "somewhat unreliable" based on factors concerning Mr. Banks. 

in the even1 this Court grants the motion to supplement the record, this court is 

urged to look at the sample LSIR. and Malenchik's worksheets in judging the reliability 

of these tests. Regardless of that ruling. appellant points out that it is uncontroverted that 

the worksheets and forms were not included in the trial court record. This means that the 

trial court made no determination as to the reli&-ility of the tests. 

These scoring models purport to be scientific. ?'hey purport to be helpfill to the 

sentencing judge. Yet, there has been no inquiry as ye1 as to whether these models would 

qualify as admissible under Indiana Rule of Evidence 702, or Indiana case law that has 

conlmented on Daubert v. Merrill Dow Pharn~aceuticals, Inc..509 U.S. 579. 113 S.Ct. 

2786, 125 L.Ed.2d 469 (1993). In Indiana the trial judge is the gatekeeper for expert 

evidence. In the case at bar. Malenchik cnmplains that t!?e gate is squeaking. (See 

Franciose v. Jones. 907 N.E.2d 139 (1nd.Ct.App. 2009)) Word limitations prevent 

lengthy discussion of Daubert in this briel: Suffice to say that Malenchik takes the 

position that in order to utilize scoring n~odels in any ~vay. the trial court sl~ould conduct 



an analysis as described in Steward 1.. State. 652. N.E.2d 490. 498 (Ind.1995) Lvhich 

provided that expert scientific testimon~ niust be sho~v t~  to be I-sliable to the court. 

The State here mi l l  counter that the rules of ebidence are genel-allq suspended at a 

sentencing hearing. Still evidence. and particular1 y purported scientific eviclence st i l l  

needs to be reliable. See Clouni v. State 779 N.E.2d 81 (1nd.Ct.App. 2002) 1-11e Court 

should no more allon these scoring models than i t  would alloc1 a defendant to bring in a 

polygrapll result dispositi~e of his innocence at a sentencing. 

Malenchik suggests that this couit review some of the questions which form the 

LSIR. Of rhc. lifty-lour questions propounded on the LSIR. (Appellant's Supplemental 

Green Appendix at 23-24). thirteen cluestions call for subject~ve rating between 0-3. 

There is also a "Professional Discretion Over-ride Section" which allows the examiner to 

change a score. When a judge relies 011 the subjective judgments of a probation ofiicer i t  

creates an erosion of confidence in the judicial system. A defendant is entitled to be 

sentenced. to be judged. by a person meeting the statutory requirements of an elected 

judge. 

Finally, as to reliability. Malenchik directs this court to the LSIR training manual 

(Appellant's Supplemental Green .4ppendix at 3 1-207) The manual cvarns of what can 

and usually does go wrong. I t  lists the following factors: 

1. Assessnleilt instrun~ents are not va!idated or i?o!.:~ed to 
new populations. 

2. Offenders are assessed then everyone gels the same 
treatment. 

3. Assessments are completed pIaced i n  the tile and nevcr 
used again. 

4. Error occurs even with the most eftjcient instruments. 
5.  Choice of assessnlent does not reflect impol-tant 

organizational considerations or philosophies. 
6. Some iteins can lead to biased decision. 



7. The assessment tool i~nores  inipol-tant risk facto~.s/the 
assessment tool measures risk ill a static Fashion only. 

2. Relevance 

At bar. the LSlK and SASS1 are ostensibly used to predict future criminal 

bel~avior. Malenchik suggests that this factor is no longer applicable in sentencing since 

that aggravator was removed from the statutes in 2005 by P.L. 71-2005, Sec. 3. The 

statute still provides that it is a mitigator if the character and attitude of the defendant 

indicates he is i~nlikely to commit another crime. 1.C. 35-38- 1-7. I(b)(8). In his appellate 

brief, Rhodes suggested that the deletion was in response to case law that held that the 

risk of re-offending was really just an observation about other factors in a record. 

A case in point is Neff v. State, 839 N.E3d 556 (Jnd.2006). Relying on Morgan v. 

State. 829 N.E.2d 12 (Ind.2005) the Neff court disrcgarded as separate aggravators the 

finding that previous pi~nisl~n~ebt had failed to rehabilitate hiin, and that he posed a risk to 

re-offend. m f o u n d  these to be conclusory observations about the weight to be given to 

facts. 

3. The LSIR is discrin~inatorv 

Some of the answers elicited on the LSJR go to Sactors beyond [.lie control of the 

defendant. The fact that he has relatives in jail or lives in a high crime area should not be 

given any weight in determining the leneth of' !?is sentence. He shculd not be marc 

severely punished because he camc from a broken home. he is poor, or he is dissatisfied 

wit11 his parents. He should not get more time because he doesn't participate in organized 

activities or because he could make better use of his time. And he certainly should not be 

treated worse by thc court because he is "unfavorable toward convention." Again, 



h/lalenchik suggests tliat these types of' factors esaniined in the LSIR should ne1.t.r bear 

any weight \\.it11 a sentencing judge. 

4. Kicht to counsel 

Since tlie score sheet for tliis ba t~e r~ .  oi' tests was not pro\.ided to counsel (or the 

court for tliat matter). your appellant's lanyer had no real opportunity to dispute the 

findings or cross examine tlie methodology or theory behind the tests. At the'very least 

tliis court sliould enunciate a rule whereby pre-sentencing disclosure of the i~orksheets 

are provided in advance. Counsel may then elect to litigate a Steward type challenge. 

Cuirnsel Inay 4zi.t tu cruss-examine tlie test giver. 'l'he instant case gives only a cursory 

look at the issue, bccause tlicre is nu real record of litigation about the tests themselves. If 

tliis case is remanded. i t  should be witli directions to litigate the q~~alifications of the 

proferred models. Undersigned counsel anticipates tliat tliis issue will be more 

extensively briefed by amicus counsel. 

5 .  Use orscorinc! models conflicts witli our Indiana Constitution. Article 1. Section 18 

Article I .  Section I S  provides tliat tlie penal code shall be founded on the 

principles of reformation and not on vindicti\:e justice. This issue will come illto play if 

this COLII.~ \?'ere to approve of the 1.SIK and SASS1 as relel-ant evidence in a sentencing. 

Examination of both models reveals no attempt whatsoever to credit a defendant for 

positive strides made at any time in his life. 7'hese are nc qnestions about lvvl:etl;er a 

defendant had ever lived a la~v-abiding life for a substantial pcriod ol'time. l'liere is no 

information sought about successfi~l participation in counseling or drug/alcohol 

rehabilitation. 7'hcrc is no attempt to discover positive marital or family support. 'This 

argulnent applies specifically to a lack of information gained from these models. 



6. Use of'scoring ~nodels pave the LL.;IY to fi~ndamentnllv chano,e our sentencin.~ smtenl 

In 2008. our Supreme Court bvrote: 

-'And whether we regard a sentence as 
appropriate at the end of the date turns on 
our sense of the culpability of the defendant. 
the severity of thz crime. the damage done 
to others. and myriad other factors that come 
to light in a given case. Individual 
judgments as to the proper balance to be 
struck among these considerations \\ i l l  
necessarily vary from person to person. and 
judges. whether they sit on trial or appellate 
benches, are no exception. There is thus no 
right answer as to the proper sentences in 
any given case. As a result. the role of an 
appellate court in revie~ving a sentence is 
unlike its role in reviewing an appeal for 
legal error or sufficiency of the evidence. 
Appellate judges may disagree on these 
matters. but if they disagree they are usuall~ 
able to articulate what the disagreement is 

.and why they come out differently" 
Cardnell v. State. 895 N.E.2d 1219. 1222 
(Ind. 2008). 

This language somewhat captures the essence of our criminal jiistict. sy.stem. The system 

is based on competeilt local judges. subject to the political process, nlaking decisions that 

affect the lives of their local citizens. To take the sentencing responsibility away from a 

judge, at any level. and divest i t  to an arbitrary ~nathenlatical fornlula should be 

unthinkable. Of course any acceptance of the use of these models conjures LIP fears that 

the state is n~oving tobvard sentencing guidelines similar to thosc in the federal system. 

At the present these are four classes of felonies which all carry broad ranges of 

possible sentences. In addition to that the penalty for murder is punishable by thirty years 

LIP to death. Each class of felony range overlaps with the next highest class. Also, there 

is great discretion in the State to charge crimes so that the same criminal act may be 



cliarsed as possibly two or three levels of classification. This sentencing sclien~e lends 

itself \\.ell to determining an appl-opriate individual sentence. This scheme lends itself 

we11 to appellate rcvic\v. This schenle recognizes regional and ci~ltural differences. This 

scheme provitles for advocac).. and encourages the constitutional goal of reformation. 

As a practical example. examine a young nian charged with an A felony. LVhile 

liis case makes its \vay through the docket. he has an opportunity to niake his case for 

plea negotiations and for sentencing. His counsel and fanlily encourage him to seek 

tseatnlent. work on his education, or perhaps make restitution. This behavior is often 

rcwariid by way o i  negotiation or a break at sentencing. 

The. opposite may also occur. Instead of improvini his lot. he continues to 

offend. In either scenario, a human judge will be able to look the defendant in the face 

and judge him according to what he, has sown. The judge will not be boi111d by an 

algol:illim. just the statiltory range and his own good judgment. The marginal value of 

scoring models such as the ones at bar help to take the most important decisions aivay 

from the judges most qiialified to nlake them. 

CONCLUSION 

Your appellanr. respectfi~lly requests that the court considcr the foregoing 

arguments. along with the amicus arguments aligned with blalenchik, and reverse and 

remand or revise the sentence herein. 

Respectfully submitted. 
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