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Mr, Tobn Morse

McMains, Foster & Morse

20 North Meridiag Strect
Indianapolis, Indiana 462043024

Re: Informal Inquiry Response, Various Rerirement Plans

Dear Mr. Morse:

This responds fo your inquiry on bshalf of WTHR, Chasnel 13, alleging that
Craig Rartzer, the Executive Director of the Public Employees’ Retirement Fund (P ERF),
denied your client access to che fufl records of five public employee retirenent plans
administered by the PERF Boagd of Trustees in violation of the Indiana Access {0 Public
Records Act (APRA) (Ind. Code, §5-14-31 ¢ :aq.).‘ PERF subgnitted 4 response to your
claims, and | have obtained copies of all of the correspondence referenced in your inquiry
and in PERF’s resporse and which are relative 1o your request,

On September 12, 2003, WTHR sobrriitted a written request for reeords to PERF.
The request sought to inspect and capy the “state’s pension database” maiptained by
PERF. The request further sought all avallable information on both active and retired
emplayees from five retirement plans administered by PERF. These retirement plans
included the 1977 Police Officers’ and Fircfighters’ Pension and Disability Fund (see IC
36.8-3); the Legislators’ Retirement System (see IC 2-3.5-3); the Prosecuting Atlorneys’
Retirement Fund (seeIC 3 3.14-9); the 1977 and 1985 Judges' Retirement Systemns (see
IC 33-13-8); and the Excise Police snd Conservation Officers’ Retirement Plan (sec IC 5-
10-5.5). PERF responded in writing the same day and asserted that state law probibited
the dizclosure of the requested information. According to PERF, save member names
and years of service, Indiana Code 5.10.2-2-17 declared the requested information
confidential, See IC 5-10.2-2-17. PERF further voted that it did not maintain a record
cantaining but limited to a ist of members and years of service, and declined to create
any such liet in response to the records request. Finally, PERF asserted that information

CThyjs matter was originally submitted as 8 fopmal complaint pursuant to Indiana Code §-14-5. Because the
alleged denis! otcutred more than 30 days prior to the dale he complalnt was filcd, thiz affice notified you
hat the marter wonld be aken under advisemant as an informs] fnqairy.
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regarding members’ yeurs of service was stored with nondisclosable information in
PERF’s computer system and thet any disclosable information could not be separated
without creating a new record and without incurring the east of reprogramming tho
cornputer system.

On September 23, 2003, WTHR amended its record request. Based on the
information before me, it appears that WTHR withdrew ijts request 1o inspect and copy
the “state’s pension database” maintained by PERF, and limited its request to all
availsble Information on, both active and retired employees from the aforementioned five
retirement plans admimstered by PERF, PERF again responded in writing on the same
day, and agsin denied the request ciling to the confidenuality provision in Indiana Code
5-10.2-2-17. PERF fulrther reiterated its claim that it did pot maintain a I{st containing
but limited to disclosabls information, snd denied that it was required to create such a
record from its computer database, However, PERF offered to create such a record
containing member names and years of service upon recelpt of the direct costs for
reprogramming the agency's computer system to creato that record,

WTHR responded on September 30, 2003. In response, WTHR asserted that
Indiana Code 5-10.2-2-17 applicd only to the member information of the Indiana State
Teachers' Retixemsot Fund and the Public Employee’s Retirerment Fund, and not to the
nformation contained in the five funds at issue heze. WTHR therefore requested a date
certain for production of the records. On October 15, 2003, PERF responded reiterating
ity prior denial. Your complaint and PERF'3 response followed.

Tt is my opinion that [ndiana Code 5-1 0.2-2-17 does not prohibit PERF from
disclosing the information requested from the five funds at issus, Accordingly, absent
any other applicable exemptions, and ponc are nOW allcged, Indiana Code §5-14-3-3
requires that PERF disclose the requested information if it maintains public records that
are responsive to the request,

The APRA states.

(T}t is the public policy of the atste that all persons are entitled to full and
comglete information xegarding the affairs of government and the official
acts of those who represent thern as public officisls and employees.
Providing persons with information is an essentia] function of 2
representative govemnment and an integral part of the routine duties of
pablic officials and employses, whose duty it is to provide the
information.

1 pERF’'s submissions suggest that it may not rmsintain public records that ave saspansive 0 the requast.
Certainly PERF apserts the nonexistence of any yecord containing oply membet names and years of service.
Jtis mot clzar wheter PERF rasiatains this pasigon and sxsests the nonexiswence of any respongive records
assumiag that ndiane Code §.10.2-2.17 daes not spply to preclude disclosure of the infermation sought.
FERF "s obgation ta produss a recpansive record s dependent upon the existence ¢f s respansive record.
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IC $-14-3-1. This preawble to the APRA contemplates that il of the provisions that
follow will be interprated in 3 manxier thex opens to public serutiny the affaiys of
government and the acts of those who serve as public officials and anployees of
government. Because the public policy of the APRA requircs 2 liberal construction in
favor of disclosure (see 1IC 5-14-3-1), exemptions to disclosuge must be construed
narrowly. Robinson v. Indiana University, 659 N.E.2d 153, 156 (ind. Ct. App- 1995).

Indiana Code 5-14-3-4(2)(1) provides that records that are declared confidenial
by state statute are exempted from disclosuss under the APRA and may not be distlosed
unless access to the records is specifically required by sate or federal statute or unless
ordered by a court, IC 5-14-3-4(a)(1). PERF understands state law to prohibit it from
releasing member information from the funds at issue because state statute, specifically
Indiana Coede 5-10.2-2-17, declates that “[flund records of individual members and
mmembership information are confidential, except for the name and years of service of a
fund member.” IC 5-10.2-2-17. :

PERF asserts that the confidentiality provision spplies to all funds administered
by the PERF Board, The plain language of the starute does not support this conclusion.
Maost significently, the confidentiality provision st jssue is expressly limited in scope to
only two funds, neither of which are at issue here. The confidentiality provision is
contained in Title S, Anicle 10.2. Indiana Code 3-1 0.2-2-1 axpressly litnits the
provisions within that Article to only the two funds referenced in that Article, speoifically
tho Teachers’ Retirement Fund and the Public Employee's Retirempent Fund. IC 5.10.2-
2-1 (“This article appli¢s to the Iadiana state teashers' retirement fund and the public
employees’ retirement fund"’). Moreover, the definitions set forth within that Artcle
expressly define “Fund” for purposes of the provisions therein to mean the Taachers’
Retirement Fund and the Public Employees’ Retirement Fuad (IC 5-10.2-1-2), and
“Member"” 1o mean mombars of thass two funds (c 5.10,2-1-4).> Thus, by the plain
language governing the scops of the Article 10.2 provisions, the confidentiality provision
applics only to the two funds referenced within that Agticle, w the “fund* records of only
those two funds, and to the “member”’ information of members of those two funds.

That sald, it soems counterintuitive to suggest that the Greneral Assembly would
protect the confidentiality of the records of the Teacher’s Retiremant Fund and the Public
Employee's Retirement Fund while not also protecting the confidentiality of the other
funds administered by PERF. Tndeed, in each of the funds at issue the Jegislation
establishing those funds refers to PERF administration under Article 10.3, See IC 33-13-
8-25(b)(2); IC 2-3.5-3-4(D)(2); IC 33-14-9-106)(2); IC 36-8-8-S(a)(2), 5(c); IC 5-10-5.5-
1(g), 1{b), 3. Given ths statutory scheme, it may well be that placement of the
confidentiality provision iu Article 10.2 and the limitation of the scope of that pravision
by the express Janguage of Article 10.2 to only the two funds created by that statute was a
legislative oversight. However, unless and until the General Assembly takes action to
protect the membership records of all of the funds administerad by PERF, I am required

? Article 10.3, governiog the administration of thoze funds and the fundg at f§suc hers, Jeparately snd
indepeadently define both of thece tenms. Se« IC $-10.3-1.3, $-10.3-1-5.
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fo give force and effect to the plain language of the statutes, and to apply the statutory
exemptions to disclosure narrowly. :

The plain language of the confidentiality provision docs not prohibit disclosure of
the requested information for the five funds 3! issne bers, and doss not therefore support
the section 4(8)(1) exemption relied upon by PERF. :

I offer the following additional commenss to guide sny further action by the
paties. This opinion is advisory only. That said, should PERF eject to disclose the
requested records in celiance on this opinion, and in ths svent the information disclased is
later determinied to be confidential, PERF will be protected from any lability arising
from that disclosure pursuaat to Indiana Code 5-14-3-10(c). PERF may, of course. elect
1o continuc to withhold the requested information subject to the cxemption asserted and
out of concern for the cenfidentiality provision it maintains mandates that it withhald
disclosure. In that event you may bring an action in a court of compeient jurisdiction
pursuant to Indiana Code $-14-3-9, and the parties may seek court intervention and 2
declaration of their respective rights and responsibilities under the APRA, :

As a final matter, 1 note and appreciste the time that has passed since you brought
your jnitial comnplaint to this office, and I regret that this matter was not brought to
resolution in 2 mote cxpedited fashion. Thank you for your patience and courtesy.

Please feel free 1o contact me if you have any questions or concerns.

incirely,

w

chael A. Hurst
Public Access Counselor

ce: M, Craig Hastzer, Public Employees’ Retirement Fund



