
In Gutermuth v. State and its
companion cases,1 the Indiana
Supreme Court disposed of

several cases that all asked the same
question: Does the United States
Supreme Court’s 2004 holding 
in Blakely v. Washington apply 
to “belated appeals” of sentences
imposed before Blakely was
announced? The Court said no,
based on: (1) its determination that
“belated appeals” are neither on
“direct review” nor cases that are
“not yet final” under federal princi-
ples of retroactivity; (2) its 2005
holding in Smylie v. State that
Blakely, and not its predecessor,
Apprendi v. New Jersey, was a new
rule of criminal procedure; and (3)
its assumption that Blakely does not
apply to cases on collateral review.
This article discusses these issues
and suggests that the Court’s analy-
sis in Gutermuth and its compan-
ions may ultimately be incorrect.

I. The mechanics of the
Gutermuth cases

A. What is a ‘belated appeal’?
In addition to an ordinary

direct appeal, Indiana’s post-con-
viction rules provide two ways to
challenge the validity of a criminal
conviction or sentence: (1) a peti-
tion for post-conviction relief and
(2) a belated appeal.2 But, the 
two operate in different fashions.
Petitions for post-conviction relief
are “special, quasi-civil remedies
whereby a party can present an
error which, for various reasons,
was not available or known at the
time of the original trial or
appeal.”3 They are “not a substitute
for direct appeal but rather a
process for raising issues unknown
or not available at trial.”4 Instead,
they constitute a “collateral chal-
lenge” of a conviction or sentence.5

Belated appeals,
on the other hand, 
initiate the review of a
conviction or sentence

by the Court of Appeals. They may
raise issues known and available 
at trial; they just do so late. Post-
Conviction Rule 2 permits the late
filing of a notice of appeal “where
the failure to file a timely notice of
appeal is not the fault of the indi-
vidual; and the individual is diligent
in requesting permission to file a
belated notice of appeal.”6 When 
a petition to file a belated notice 
of appeal is granted by a trial court,
the case moves directly to the Court
of Appeals and the notice of appeal
is “treated for all purposes as if filed
within the prescribed period.”7

B. The set-up in Gutermuth
and its companions
In Gutermuth and its compan-

ions, the defendants entered into
“open” plea agreements, i.e., the
defendants pleaded guilty, but left 
it to the trial court to determine 
the sentence.8 At sentencing, how-
ever, none of the defendants was
informed of his right to appeal the
sentence imposed.9 Years later,
after the Indiana Supreme Court
held that sentencing challenges 
had to be raised on a direct appeal
instead of in a petition for post-
conviction relief,10 each was 
granted permission to file a belated
appeal to challenge his sentence.11

Between the time of each
defendant’s original sentencing and
the time of their belated appeals,
there was a significant change in the
way the nation’s courts understood
constitutional limits on sentencing
procedures. In 2000, the United
States Supreme Court decided
Apprendi v. New Jersey and held
that any fact, other than a prior
conviction, “that increases the
penalty for a crime beyond the pre-
scribed statutory maximum must
be submitted to a jury, and proved
beyond a reasonable doubt.”12

In its 2004 opinion in Blakely v.
Washington, which invalidated the
state of Washington’s sentencing

procedures, the Court reiterated
that the “statutory maximum” is
the maximum sentence a judge may
impose solely on the basis of the
facts reflected in the jury verdict 
or admitted by the defendant.13

In 2005, the Indiana Supreme
Court decided Smylie v. State and
held that Indiana’s sentencing 
procedures were unconstitutional
under Blakely.14 Before Smylie,
Indiana’s sentencing laws estab-
lished a presumptive sentence for
each class of felony and misde-
meanor, and the trial judge could
not impose a sentence above the
presumptive without first finding
the existence of an aggravating 
circumstance.15 In other words, 
the presumptive was the “statutory
maximum,” and sentences were
being unconstitutionally increased
from the presumptive based upon
facts found by the judge, not just
those reflected in the jury verdict or
admitted by the defendant.16 After
Smylie, the legislature amended
Indiana’s sentencing scheme to
remedy its constitutional infirmi-
ties.17 But, the unconstitutional 
system was in place at the time 
the defendants were sentenced 
in Gutermuth and its companions.
Now, in their belated appeals, those
defendants wanted to challenge
their sentences under Blakely.

C. Principles of retroactivity 
at work in Gutermuth

In Smylie, the Indiana Supreme
Court held that Blakely established
a “new rule” of criminal procedure
that, under the United States
Supreme Court’s holding in Griffith
v. Kentucky, applied to those cases
“pending on direct review” or 
“not yet final.”18 A case is “final,”
Griffith said, when “a judgment 
of conviction has been rendered,
the availability of appeal exhausted,
and the time for a petition for 
certiorari elapsed or a petition 
for certiorari finally denied.”19
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This led to the question in
Gutermuth and its companions: 
If a belated appeal is treated as 
filed within the prescribed period
“for all purposes,” and a new rule 
is announced between the time of
sentencing and the belated appeal,
does the new rule apply? Or, in the
words of Griffith, does allowing a
belated appeal mean that the case
remained “pending on direct
review,” or was “not yet final,”
when the new rule was
announced?20 In Gutermuth
and its companions, the Indiana
Supreme Court said no.

D. The holding in Gutermuth
The Indiana Supreme Court in

Gutermuth assumed that whether a
case is on “direct review” or “final”
for retroactivity purposes is an issue
of federal law.21 But the Court saw
no federal equivalent to Indiana’s
belated appeal procedure.22 So, the
Court undertook to fit the belated
appeal procedure appropriately
into the federal retroactivity 
equation.

The Court turned first to the
issue of when a case is pending on
direct review. Post-Conviction Rule
2(1) states that a belated notice of
appeal is “treated for all purposes 
as if filed within the prescribed
period.” In Fosha v. State, the Court
held that this language allowed the
defendant to assert a claim under
the Court’s “new rule” of state
Double Jeopardy analysis from
Richardson v. State – even though
Richardson was announced after 
the defendant initiated his belated
appeal.23 In that case, the Court
held: “[O]ur rule that precludes
retroactive application of new 
criminal rules to collateral proceed-
ings does not apply to direct
appeals brought pursuant to Post-
Conviction Rule 2.”24 Gutermuth
argued that the principles
announced in Fosha should apply
to his Blakely challenge.25 But the

Court in Gutermuth decided to
scrap Fosha altogether.

Although Gutermuth presented
a slightly different timeline – and
involved the application of a new
federal, rather than state, rule of
criminal procedure – the Court
chose to overrule Fosha.26

“[R]egardless of whether initiated
before or after a new rule of crimi-
nal procedure is announced,” 
the Court held, belated appeals 
“do not constitute ‘direct review’
for purposes of Griffith. To the
extent Fosha holds otherwise, 
it is overruled.”27

Essentially, the Court reexam-
ined the meaning of the “as if filed
within the prescribed period” 
language from Post-Conviction
Rule 2(1) and adopted the reason-

ing that, if Gutermuth’s appeal had
been “filed within the prescribed
period,” Blakely would not yet have
been decided and therefore not an
issue available to Gutermuth.28 “A
belated appeal,” the Court said, “is
treated as though it was filed within
the time period for a timely appeal
but is subject to the law that would
have governed a timely appeal.”29

The Court then turned to the
issue of “finality.” Some panels of
the Indiana Court of Appeals had
taken the position that a case on
belated appeal was “not yet final”
under Griffith because the availabil-
ity of appeal had not been exhaust-
ed, nor had the time for a petition
for certiorari elapsed.30 But the
Court in Gutermuth adopted the
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view that “finality,” as that term
was used in Griffith, is achieved
“when the time for filing a timely
direct appeal has expired.”31 The
Court acknowledged the arbitrari-
ness of drawing the line at that
point, but concluded that arbitrari-
ness was inevitable wherever the
line fell.32 And, the Court conclud-
ed, treating belated appeals in the
same manner as timely direct
appeals would create a situation
where cases would “remain perpet-
ually ‘not yet final’ for purposes of
Griffith.”33

In sum, while belated appeals
are not “collateral” review in the
ordinary sense, Gutermuth treated
them as such for purposes of 
federal retroactivity analysis. 
In Gutermuth and its companion
cases, this meant the “new rule”
from Blakely did not apply.

II. Unanswered questions of
Blakely retroactivity, and
their relevance to Indiana’s
belated appeals

The remainder of this article
will examine the concepts underly-
ing the Indiana Supreme Court’s
decision in Gutermuth, which 
all relate to the “three steps” of 
federal retroactivity analysis.34

As explained by the United States
Supreme Court, retroactivity analy-
sis starts first with a determination
of “when the defendant’s convic-
tion became final.”35 Second, the
court must determine if a rule is
actually “new.”36 In other words,
the court “must ascertain the ‘legal
landscape as it then existed,’ and
ask whether the Constitution, as
interpreted by the precedent then
existing, compels the rule.”37

Third, “if the rule is new, the court
must consider whether it falls with-
in either of the two exceptions to
nonretroactivity [in collateral chal-
lenges].”38

The Indiana Supreme Court’s
analysis in Gutermuth was based 
on a patchwork of answers to these
three questions. First, the Court
determined in Gutermuth that a
conviction belatedly appealed is
neither “pending on direct review”
nor “not yet final.”39 Second, the
Court drew from Smylie its holding
that Blakely, not its predecessor
Apprendi, announced a “new rule”
of criminal procedure.40 Finally, 
the Court assumed without analysis
that Blakely does not apply to cases
on collateral review.

A. Is a conviction final if it is
subject to a belated appeal?

1. There is a federal equivalent
to Indiana’s belated appeal
procedure

The first basis of the result in
Gutermuth was the Court’s deter-
mination that a belated appeal is
neither “pending on direct review”

nor “not yet final.” The Court
reached that result based, in part,
on its conclusion that “there is no
procedure in federal courts similar
to the belated appeal allowed 
in this state and several others.”41

But that is not quite correct.

In fact, two weeks after
Gutermuth, the Seventh Circuit
Court of Appeals employed a
remarkably similar procedure,
allowing a defendant the opportu-
nity to pursue a petition for certio-
rari more than a year after the time
to do so had expired.42 In United
States v. Price, the defendant lost
the appeal of his conviction on
Aug. 15, 2005,43 and, after a limited
remand, the appeal of his sentence
on Nov. 22, 2005.44 Price then filed
a motion in the District Court, pur-
suant to 28 U.S.C. §2255, seeking
relief from his criminal judgment.45

In that motion, Price argued his
appointed counsel was ineffective
for failing to file a timely petition
for writ of certiorari.46 The District
Court, however, stayed considera-
tion of the §2255 motion so that
Price could ask the Seventh Circuit
“to recall its mandate in the direct
criminal appeal and to appoint
counsel to file a petition for a writ
of certiorari.”47

In a chambers opinion, Judge
Ripple granted the motion, citing
the fact that Price believed his
counsel was preparing a certiorari
petition only to find out later that
his counsel had not done so.48

Judge Ripple cited the United States
Supreme Court’s 1979 per curiam
ruling in Wilkins v. United States.
It is the language of Wilkins that
casts doubt on the conclusion in
Gutermuth that a case is “‘final’ for
purposes of retroactivity when the
time for filing a timely direct appeal
has expired.”49

In Wilkins, the Court
addressed this question: “What
remedy is available for petitioner
when court-appointed attorney
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failed and refused to file timely a
petition for writ of certiorari in
defiance of the petitioner’s written
request that same be done?”50 The
Court held that one remedy was 
a motion to the Court of Appeals
“for the appointment of counsel 
to assist [the defendant] in seeking
review [by the Supreme Court].”51

The Court explained that the Court
of Appeals “then could have vacat-
ed its judgment affirming the con-
victions and entered a new one, so
that this petitioner, with the assis-
tance of counsel, could file a timely
petition for certiorari.”52 The Court
in Wilkins closed its order with sim-
ilar language: “[T]he judgment of
the Court of Appeals is vacated, and
the case is remanded to the Court
of Appeals for further proceedings,
including the reentry of its judg-
ment affirming the petitioner’s
convictions and, if appropriate,

appointment of counsel to assist the
petitioner in seeking timely review
of that judgment in this Court.”53

Thus, while Gutermuth
assumed that a conviction is “final”
when the defendant fails to prose-
cute his appeal timely, Wilkins and
Price support the notion that “time-
liness” is restored – i.e., “the time
for a petition for certiorari [has
not] elapsed”54 – if a defendant 
is granted permission to continue
his “direct criminal appeal”55 as a
remedy for the failures of counsel.

2. Policy considerations

Independent of the question
whether convictions on belated
appeal are “final” under Griffith
is the question whether they ought
to be treated as such. And, in fact, 
it does not appear that the United
States Supreme Court has had to

address the issue of retroactivity
when a belated petition for certio-
rari is allowed under Wilkins. This
is where the policies behind the
U.S. Supreme Court’s plurality
opinion in Teague v. Lane come
into play, as it was Teague that 
produced the distinction between
direct and collateral review impor-
tant for purposes of retroactivity.

In Teague, the Court had to
decide whether, and if so under
what circumstances, a defendant
may request application of a new
rule in his petition for a writ of
habeas corpus. The Court held that,
ordinarily, new rules “will not be
applicable to those cases which
have become final before the new
rules are announced.”56 It also stat-
ed, “Application of constitutional
rules not in existence at the time a
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conviction became final seriously
undermines the principle of finality
which is essential to the operation
of our criminal justice system.”57

Similarly, in applying Teague to
Indiana’s belated appeal procedure,
the Indiana Supreme Court
explained in Gutermuth: “The 
parties to a belated appeal should
not receive a different result
because new law has been handed
down that would not have been
available if a timely appeal had 
been taken.”58

But, the United States Supreme
Court has also made clear that
Teague involved much broader
principles. At its root, the holding
in Teague was based “on the view
that retroactivity questions in
habeas corpus proceedings must
take account of the nature and
function of the writ [of habeas 
corpus], which we described as 

‘a collateral remedy ... not designed
as a substitute for direct review.’”59

In other words, Teague (and the use
of habeas corpus generally) is about
the proper scope of federal review
of state-court convictions – i.e.,
“not ... as a substitute for appeal,
nor as a device for reviewing the
merits of guilt determinations at
criminal trials,” but “to guard
against extreme malfunctions 
in the state criminal justice sys-
tems.”60 As a result, the issue 
in Gutermuth should have been
whether these considerations apply
in the context of a belated appeal.
Arguably, they do not.

First, while the State has an
interest in finality of convictions, 
it has also enacted a specific proce-
dure – the belated appeal – to keep
convictions open when, through 
no fault of the defendant, an appeal
was not taken. In other words, the

State has already balanced the inter-
ests in finality, and opted against it
under these circumstances. Second,
there is a significant disconnect
between the notion that applying 
a new rule in a belated appeal
“reward[s]” delay, as Gutermuth
said, and the notion that the defen-
dant was sentenced in violation of
his constitutional rights in the first
instance. Indeed, the “reward” if
there is one, is that one’s constitu-
tional rights are upheld, albeit late.
Finally, to the extent there is an
inevitable arbitrariness in deciding
who ought to benefit from the
announcement of a new rule, Post-
Conviction Rule 2 has made draw-
ing that line easy. Those who did
not file a timely notice of appeal by
their own fault – or who were not
diligent in pursuing a belated
appeal – do not get the benefit
because they will be denied permis-
sion to file a belated appeal and will
not be able to assert the claim on
collateral review.

It is on this last point – espe-
cially the “diligence” requirement 
– that the Court could have crafted
a rule in Gutermuth more appropri-
ate than the “timeliness” bar it
announced.61 A simple hypothetical
demonstrates this point. Take, for
example, defendant Smith. Assume
Smith’s notice of appeal was due 
to be filed on June 23, 2004 – one
day before Blakely was announced.
Through no fault of Smith, his
notice of appeal was not filed. 
A month later, Smith discovered
this error and immediately sought
permission to file a belated notice
of appeal. Smith clearly met the
requirements of Post-Conviction
Rule 2, and his belated appeal was
granted.

Under the rule announced in
Gutermuth, Smith would not be
able to assert a Blakely challenge 
on appeal because his case was
“final” on June 23, 2004 – the day
his notice of appeal was due but not
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filed. But, any defendant in Indiana
who timely filed his notice of
appeal before June 23, and whose
case was still pending, would be
able to assert a Blakely challenge;
the same would be true for any
defendant who timely filed his
notice of appeal after June 23. 
In fact, had Smith timely filed his
notice of appeal, he would have
been merely waiting for the trial
court to complete the record and
transcript on the day he actually
filed his petition for belated appeal;
his brief would not be due for some
time. Under these circumstances,
the stated concern in Gutermuth –
that “[t]he parties to a belated
appeal should not receive a differ-
ent result because new law has been
handed down” – is completely
turned on its head.

Gutermuth and two of its com-
panions presented arguably signifi-
cant delays between the time of
sentencing and the petition to pur-
sue a belated appeal – eight years
(Gutermuth),62 nine years (Boyle)63

and 14 years (Moshenek).64 But
what of the more mundane situa-
tion presented in the hypothetical
defendant Smith’s case? Here, a rule
focused more on what “diligence”
ought to mean under Post-
Conviction Rule 2 might better
have served the policies embodied
in both the post-conviction rules
and constitutional rights at stake.

B. Is Blakely even a ‘new rule’?
The second premise to

Gutermuth and its companions is
the Indiana Supreme Court’s hold-
ing in Smylie that Blakely’s holding
was a “new rule.” This issue is 
particularly important in Rogers 
v. State, which the Court decided
along with Gutermuth. The guilty
plea and sentence in Rogers took
place in 2002 – two years after
Apprendi was decided, and two
years before Blakely.65 If Apprendi
was a “new rule” that Blakely

simply applied in a different con-
text, then Rogers should have been
able to raise the Apprendi issue in
his belated appeal. But, because of
Smylie, Rogers was unable to chal-
lenge the constitutionality of his
sentence.

In Graham v. Collins, the
United States Supreme Court stat-
ed: “A holding constitutes a ‘new
rule’ ... if it ‘breaks new ground,’
‘imposes a new obligation on the
States or the Federal Government,’
or was not ‘dictated by precedent
existing at the time the defendant’s
conviction became final.’”66 The
Indiana Supreme Court held in
Smylie that Blakely was a “new rule”
because it “went beyond Apprendi
by defining the term ‘statutory
maximum.’”67 The Court went 
on to state that Blakely “radically
reshaped our understanding of a
critical element of criminal proce-
dure, and ran contrary to estab-
lished precedent.”68 But the evi-
dence supporting that conclusion 
is scarce.

Initially, the explanation of
“statutory maximum” in Blakely
differed little from its explanation

in Apprendi. In Blakely, the Court
stated that “the ‘statutory maxi-
mum’ for Apprendi purposes is the
maximum sentence a judge may
impose solely on the basis of the
facts reflected in the jury verdict 
or admitted by the defendant.”69

Compare that to Apprendi’s formu-
lation: “[T]he relevant inquiry is
one not of form, but of effect – does
the required finding expose the
defendant to a greater punishment
than that authorized by the jury’s
guilty verdict?”70 Indeed, both the
majority and dissenting opinions in
Blakely acknowledged that its result
was compelled by Apprendi.71 And,
as late as this past term, the United
States Supreme Court has described
Blakely as “[a]pplying” the “rule of
Apprendi.”72

That is not to say Apprendi
was the “new rule” for purposes of
all of the cases thereafter applying
its mandate. The notable exception
in this regard is Ring v. Arizona,
which in 2002 applied the rule from
Apprendi in capital cases and held
that “a sentencing judge, sitting
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without a jury, [may not] find an
aggravating circumstance necessary
for imposition of the death penal-
ty.”73 But Ring had to overrule 
a prior case on point, Walton v.
Arizona,74 and “the explicit overrul-
ing of an earlier holding no doubt
creates a new rule.”75 So far, the
United States Supreme Court has
not decided whether Blakely “broke
new ground,” or was simply the
application of a generalized stan-
dard announced in Apprendi.76

One method of determining
whether a rule is “new” is to con-
sider “whether a state court consid-
ering [a defendant’s] claim at the
time his conviction became final
would have felt compelled by exist-
ing precedent to conclude that the
rule [the defendant] seeks was
required by the Constitution.”77

This method is applied in terms of
“reasonable jurists.”78 The Indiana
Supreme Court in Smylie essentially
assumed the application of this
method rendered Blakely a new
rule; but, was there a basis to do so?

The Court in Smylie cited 
no Indiana state court opinions
addressing a pre-Blakely, Apprendi

claim in the non-capital sentencing
context. Rather, the Court cited the
Seventh Circuit’s opinion in
Simpson v. United States, which
dealt with the different question 
of whether the Federal Sentencing
Guidelines (a nonstatutory sentenc-
ing scheme) were subject to the
same rule that Apprendi and Blakely
applied to statutory sentencing
schemes.79 The reasonable conclu-
sion, then, is that the Court said
Blakely “radically reshaped” its
understanding of Apprendi because
Indiana state courts had not faced
the Apprendi question in the first
instance. And a review of published
Indiana appellate opinions bears
that out.

Before Blakely, the Indiana
Supreme Court was presented an
Apprendi issue in the non-capital
sentencing context once, and it
resolved the appeal without
addressing the issue.80 Similarly,
before Blakely, the Indiana Court of
Appeals faced Apprendi only three
times in the non-capital context. In
one case, the Court of Appeals did
not address the issue (which raised
the prior-conviction exception to

Apprendi).81 In another, Apprendi
was raised only as tangential sup-
port in a Double Jeopardy argu-
ment.82 That leaves the Court of
Appeals’ 2001 opinion in Parker v.
State as the only case before Blakely
where a non-capital defendant in
Indiana challenged a sentencing
enhancement (for use of a firearm)
based on Apprendi. In that case, the
court held that Apprendi was not
violated because the jury’s verdict
necessarily reflected that a firearm
was used in the commission of
Parker’s crime.83 Thus, although
the Indiana Supreme Court stated
in Smylie that Blakely radically
reshaped the judiciary’s under-
standing of Apprendi in the non-
capital context, the data reveal that
there was no understanding at all
because the issue was never
addressed.

By contrast, before Smylie, the
Indiana Supreme Court had signifi-
cant experience in applying the rule
from Apprendi in the capital sen-
tencing context. Ring v. Arizona
stated the Apprendi rule in the fol-
lowing terms: “If a State makes an
increase in a defendant’s authorized
punishment contingent on the
finding of a fact, that fact – no 
matter how the State labels it –
must be found by a jury beyond 
a reasonable doubt.”84 After Ring,
the Indiana Supreme Court clearly
understood that “statutory aggrava-
tors in Indiana’s Death Penalty law
are the functional equivalent of 
elements of a crime, and must be
found by a jury beyond a reason-
able doubt.”85 And the procedure
used to increase the sentence per-
mitted by only the jury’s verdict 
in a capital case (a judge’s finding
of aggravating factors) was essen-
tially the same procedure used 
to increase the sentence imposed 
in non-capital cases from the 
presumptive.86

Thus, although it is clear that
no court before Blakely had reason
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to consider Apprendi’s effect on
Indiana’s non-capital sentencing
scheme, that does not necessarily
mean that “reasonable jurists” 
in Indiana (had they been given 
the opportunity) would not have 
concluded that the rule in Apprendi
rendered that scheme unconstitu-
tional.

C. Should the rule from Blakely
(or Apprendi) requiring
proof beyond a reasonable
doubt apply to all cases?

Finally, there is the issue
whether the rule from Apprendi
or Blakely – regardless of which is
“new” for retroactivity purposes –
meets one of the exceptions in
Teague and ought to apply retroac-
tively to cases on collateral review.
The Indiana Supreme Court’s opin-
ion in Gutermuth assumes the non-
retroactivity of Blakely to collateral
challenges, but no Indiana court
has actually addressed the issue.

Initially, there are basically two
rules of criminal procedure from
the Apprendi line of cases. The first
encompasses the defendant’s Sixth
Amendment right to a jury trial of
all facts necessary to impose the
maximum possible sentence. The
United States Supreme Court held
in Schriro v. Summerlin that this
rule (as applied in Ring v. Arizona)
does not apply retroactively to cases
on collateral review.87 The Court,
however, has not yet determined
what to do with the other rule from
Apprendi, i.e., the Due Process
requirement that all facts necessary
to impose the maximum possible
sentence be proven beyond a rea-
sonable doubt. And there certainly
are strong arguments why that rule
should apply retroactively to cases
on collateral review.88

To start, a new rule of criminal
procedure applies to cases on col-
lateral review if it is a “‘watershed
rule[] of criminal procedure’ impli-
cating the fundamental fairness and

accuracy of the criminal proceed-

ing.”89 In Whorton v. Bockting, the
U.S. Supreme Court stated, “In
order to qualify as a watershed, a
new rule must meet two require-

ments.”90 “First,” the Court said,
“the rule must be necessary to pre-
vent an impermissibly large risk of

an inaccurate conviction. Second,
the rule must alter our understand-
ing of the bedrock procedural ele-
ments essential to the fairness of a
proceeding.”91 The Court has asso-
ciated this standard with its ruling
in Gideon v. Wainwright, “the only
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case that [the Court has] 
identified as qualifying under this
exception.”92 If ever another rule
would qualify under this standard,
requiring what had previously 
been considered mere “aggravating
circumstances” to be proven
beyond a reasonable doubt, 
as if elements of the crime, fits.

The key to understanding why
the “beyond a reasonable doubt”
rule in Apprendi might apply to
cases on collateral review is the
Supreme Court’s explanation in
Summerlin why the jury-trial rule
did not. In Summerlin, the Court
stated that the jury-trial right was
no doubt “fundamental to our 
system of criminal procedure.”93

But that was not the imperative
question; neither was “whether 
the Framers believed that juries 
are more accurate factfinders than
judges ... [nor] whether juries actu-
ally are more accurate factfinders
than judges.”94

Rather, the Court explained,
“the question is whether judicial
factfinding so seriously diminishe[s]
accuracy that there is an impermis-

sibly large risk of punishing 
conduct the law does not reach.”95

In Summerlin, the Court concluded
that “[t]he evidence is simply too
equivocal to support that conclu-
sion.”96 Therefore, the jury-trial
rule from Apprendi (as applied in
Ring) did not apply to cases on col-
lateral review.

The reasonable-doubt 
standard, on the other hand, 
has received significantly different
treatment by the Court. For exam-
ple, in In re Winship, the United
States Supreme Court stated:

The reasonable-doubt standard plays
a vital role in the American scheme
of criminal procedure. It is a prime
instrument for reducing the risk of
convictions resting on factual error.
The standard provides concrete 
substance for the presumption of
innocence – that bedrock “axiomatic
and elementary” principle whose
“enforcement lies at the foundation
of the administration of our criminal
law.”97

In its 2006 opinion in Staton v.
State, the Indiana Supreme Court
agreed that Apprendi “recently 
reaffirmed” this view.98

With Winship in mind, the
accuracy of convictions rendered in
Indiana before Smylie could easily
be considered “seriously dimin-
ished” because of a disregard for
this “bedrock” principle. That is
because Indiana’s former sentenc-
ing scheme had no standard by
which judges were required to find
the existence of aggravating cir-
cumstances. Instead, it was simply
“within the discretion of the trial
court to determine whether a pre-
sumptive sentence [would] be
increased because of aggravating
circumstances.”99 The result was
that defendants in Indiana were
convicted and sentenced based
upon “the functional equivalent of
an element of a greater offense”100

for which the State had no cogniz-
able burden of proof. Under these
circumstances, one could certainly
argue that the reasonable-doubt
rule from Apprendi or Blakely
ought to apply retroactively to
Gutermuth and its companions.

In sum, the issues discussed in
this article have moved largely
under the radar in Indiana. But the
United States Supreme Court has
demonstrated an interest in resolv-
ing at least some of them in the
near future. For example, the issue
of Blakely’s retroactivity was argued
this past term in the United States
Supreme Court in Burton v.
Stewart. The Court, however, 
disposed of that case on an unrelat-
ed issue in a per curiam ruling.101

It is also possible that the Indiana
Supreme Court may reconsider the
issues it either assumed or decided
in Gutermuth. In the meantime, 
it will be important for defense
counsel to continue raising – and
preserving – these issues until their
ultimate resolution. q
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